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Preface

The Austrian Ombudsman Board (AOB) was established as a National Preventive
Mechanism (NPM) in 2012. In this function, it has the statutory mandate to protect
and promote human rights. The core of the mandate is the monitoring of public and
private institutions and facilities where the freedom of individuals is restricted. The
six commissions of the AOB monitor these institutions on a regular basis regardless
of whether there are specific incidents or complaints. The objective of the independent
visits is to detect deficits in the system as soon as possible and thus protect persons from
abuse and inhumane treatment.

This report should not be merely seen as a summary of the activities of the NPM in
2020. It also clearly highlights where human rights are at risk or have already been
violated, where improvement is urgently necessary and which measures need to be
implemented. All of the problems and deficits mentioned here are alarm signals
necessitating immediate reaction. This applies in times of crisis in particular.

Considerable restrictions in private and public life that entail massive infringements of
human rights were and still are required in order to keep the pandemic under control.
These are not always proportionate. The basic rights and personal freedom of persons in
retirement and nursing homes or institutions and facilities for persons with disabilities
were more severely restricted than the rest of the population. Protection against infection
resulted in the complete isolation of these particularly vulnerable groups of people in
many places.

The general conditions for the institutions and the staff in particular are without
doubt very difficult, not least due to frequent changes in the law and short lead times.
However, guaranteeing human rights must remain in focus even in difficult times.
Thus, as in previous years, the recommendations of the NPM are a focal point in this
report as well. They summarise the results of the visits by the commissions and should
provide orientation to the institutions and staff working there as well as those with
responsibility on the question of which human rights standards have to be guaranteed
in the respective institutions.

At the same time, these recommendations highlight the limits of the NPM’s work.
The NPM can draft recommendations and drive improvement in dialogue with the
competent parties. In many cases, this entails reforms that require a new legal basis
or better financial resources. This can only be achieved through the government
and legislative bodies. For this reason, this report is also an appeal to politicians, the
parliament and regional governments to understand and to provide the necessary
framework to guarantee that human rights are observed in Austria.



We would like to thank the commissions for their dedication and the Human Rights Advisory Council
for its advice and support. A word of thanks also to all the AOB staff who dedicate themselves to the
protection of human rights in Austria as part of their everyday work.

This report will also be sent to the UN Subcommittee on Prevention of Torture.
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Introduction

Introduction

This report provides information on the work of the National Preventive
Mechanism (NPM) in 2020. The work was significantly affected by two key
impacts of the pandemic:

On the one hand, there was a need to address the new risk to human rights  |mpacts of the
persons were exposed to due to the coronavirus-related restrictions and pandemic on moniforing
associated isolation. On the other hand, the restrictions also directly affected work

the monitoring work of the commissions. It was not possible to conduct any

visits to institutions and facilities during the first lockdown from the middle

of March to the end of May 2020. Knowledge about the novel virus and

its infectiousness was still very sparse at this time. The risk of infection on

monitoring visits, in particular in retirement and nursing homes, could not

be reliably assessed. Personal contact would thus have been irresponsible.

Visits were also not possible simply because there was no suitable personal

protective equipment (PPE) for the commissions in the beginning.

In spring 2020, the NPM thus opted for an alternative way of achieving the
best possible protection of persons whose freedom is restricted. The NPM
commissions conducted over 160 telephone interviews with the care services
in retirement and nursing homes amongst other things, and documented the
problems that had to be solved during and after the lockdown. For many of the
monitored institutions the NPM gathered the demands and recommendations
in the interviews and the results were directed to the authorities and politicians
with a view to covering the framework for measures to be taken during the
pandemic. The commissions were able to resume their visits under strict
hygiene and safety measures from June 2020.

A total of 448 visits were conducted in the reporting year, of which 431 were in 448 monitoring visits
institutions and facilities and 17 at police operations. Most of the visits were in

retirement and nursing homes (109), in child and youth welfare facilities (102)

and in institutions for persons with disabilities (93).

The findings from the visits are summarised in chapter 2. As in previous Human rights at risk
years, not all of the results could be documented in this report due to the dueto COVID-19
large number of visits conducted. The depiction concentrates on human rights

issues the NPM considers critical and reported cases of maladministration that

go above and beyond isolated cases thereby implying system-related deficits.

In many cases, they are directly related to the restrictions and measures

implemented to combat the pandemic. They were also the consequence of

a pandemic-related lack of resources: insufficient staff, too little PPE, too few

funds. This report also shows, however, that regardless of the special situation

in 2020, there are serious deficits in many areas. Some of these were the subject

matter of previous reports such as inadequate furnishings and equipment

10
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Statistics on the visits

in correctional institutions, the lack of personnel in retirement and nursing
homes and deficits in facilities for the detention of mentally ill offenders.

Concrete recommendations for the institutions are derived from the results
of the monitoring visits. The list of all recommendations made to date is
available on the AOB homepage.

Chapter 1 provides a brief overview of the basic focus areas of the NPM.
This includes information on the content of the preventive mandate, the
organisation and resources. Statistics on the monitoring work carried out in
2020 document how many visits were conducted in which institutions, how
these were distributed across the Laender and in how many cases there was
criticism of the human rights situation. The subject matter of this chapter also
includes a summary of the international activities the NPM fosters through
numerous networks. This guarantees a continued exchange of experience as
well as a uniform approach.



Overview of the National Preventive Mechanism

1 Overview of the National Preventive
Mechanism

1.1 Mandate

The AOB and its six commissions have been the National Preventive
Mechanism (NPM) since 1 July 2012. The commissions are headed by persons
with a high level of human rights expertise. They are structured on a regional
basis and staffed using a multidisciplinary, multi-ethical approach. External
experts can also be consulted if a monitoring topic so requires.

Based on a mandate in the Federal Constitution, which is defined in detail in
the Ombudsman Board Act, the commissions set up by the AOB visit potential
places of deprivation of liberty, observe and monitor the bodies empowered to
issue direct orders and carry out coercive measures, and monitor institutions
and programmes for persons with disabilities. After their visits, the commissions
draw up reports on their observations, give human rights assessments and
make suggestions to the AOB regarding how to proceed. All visits are conducted
on the basis of the monitoring methodology developed by the Austrian NPM.
On follow-up visits commissions evaluate whether the recommendations
have been implemented and improvements have been made. The monitoring
framework and methodology of the NPM can be accessed on the AOB website.

In spite of the very challenging conditions, a total of 448 monitoring visits
were carried out by the commissions in 2020 (2019: 505). In addition to their
monitoring and control work, the commissions also conducted 14 round-
table discussions with institutions and facilities or their senior administrative
departments.

The NPM was also involved in basic police training in 2020. It has been
contributing with its own training module since 2017. The aim is to familiarise
future police officers with the responsibilities and the work of the NPM. AOB
employees and members of the commissions taught a total of 28 classes at
eight training centres in 2020: five classes in Vienna and Graz, seven classes
in St. Polten, one class in Ybbs, three classes in Absams and Krumpendorf
respectively, as well as two classes in Linz and Traiskirchen respectively. Further
courses have already been scheduled for 2021.

Prison officers have also been trained in the AOB’s preventive and ex-post
control work as part of their training since 2017. In 2020 there were ten
teaching sessions in the training centres in Vienna, Stein, Linz and Graz-
Karlau. Material learned from this training module is put to the test as part of
their qualification examination.

NPM Commissions

Intensive monitoring
and control work

Involvement in police
and prison officer
training

12
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Visits discontinues

during the first lockdown

Visits possible

again since June 2020
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Protective measures
of the NPM

1.2  Exercising the mandate during the pandemic

The authority of the NPM to perform its monitoring work during the COVID-19
pandemic was never an issue even during the general lockdowns in 2020. The
NPM paused almost all visits however from 16 March to 30 May 2020. At that
time, there was no empirical knowledge of the specifics of the virus and the best
possible protection against infection. Reports of already overcrowded hospitals
and exploding numbers of dead from neighbouring northern Italy however
were a reminder not to underestimate the risk of infection and infectiousness
of the SARS-CoV-2 virus.

After the first laboratory-confirmed outbreaks of the illness in hospitals and
nursing homes, it became evident in March 2020 that it was not possible
to equip the NPM commissions in a way that could prevent contracting
infections. In the first few months after the pandemic outbreak, there was
not even sufficient medical PPE for the medical and nursing staff with direct
contact to infected persons. Even the PCR tests considered the gold standard
for suspected cases of COVID-19 by the WHO were subject to strict limitations
due to a lack of reagents and laboratory capacity.

During the course of May 2020, the commissions could be sufficiently equipped
with top-quality PPE (overalls, FFP2 and FFP3 masks, protective glasses, gloves,
disinfectants etc.), thereby enabling visits to the institutions and facilities. The
Federal Ministry of Health and its crisis taskforce also met the wish of the NPM
at the beginning of June 2020 to inform them how visits should be conducted
in retirement and nursing homes in such a way that the risk of passing the
virus to this most vulnerable of groups is avoided insofar as possible. Generally
speaking, smaller visiting delegations than in previous years were formed until
the end of the year, the average duration of visits and meetings shortened, or
the visits were conducted outdoors where possible or moved to specially set up
visitor zones.

As early as the late summer, the NPM changed its approach. Valid PCR tests
were made prior of each visit, thus ensuring the institutions that the members
of the commissions did not pose an increased threat of infection on the day
of the visit. Antigen quick tests were used as a standard prior to starting visits
when they became available. Thanks to the caution practised by the members
of the commissions in not wanting to place anyone at risk combined with the
professional use of the PPE, none of the members of the commissions became
infected with SARS-CoV-2 or had to go into quarantine. What is notable and
worthy of praise is that the commissions continued their work in the last three
calendar months of the year even though the virus had spread uncontrolled
throughout Austria and the health authorities were no longer able to stop
chains of infection through the immediate isolation of those who were infected
or were suspected of being infected.
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A two-day strategic communication meeting, which is regularly held in
October between the Ombudsman, all of the commission members and AOB
staff entrusted with OPCAT duties, was planned to be held in summer 2020
but could not take place due to the pandemic.

As the following chapters will show, the NPM was not inactive even during Confinues contact
the first lockdown when small visits took place. The NPM found alternative ~With insfitutions and
creative ways of preparing for the coming challenges, maintaining contact authorifies

with institutions, decision-makers and civil society, and of exchanging ideas

with stakeholders per video conferencing among others. The NPM also was

and still is in contact with representatives from SPT, CPT, APT and NPMs from

other countries to reflect on its own way of working and to win impulses for

new initiatives on the basis of this experience.

The legislation enforced for the protection of the people infringed many rights
that are guaranteed under constitutional law. Persons of all ages were equally
affected, but the intensity and the consequences of the restrictions vary greatly
due to inequality in economic, family and health resources. What has become
evident is the realisation that in the pandemic all areas of life are dependent on
a functioning public health system. The NPM had to be flexible when it came
to making priorities. In particular, in “less traditional places of detention”, the
planned focus areas were redefined.

It was possible, however, to emphasise the significance of preventive human
rights protection during the first lockdown in spring 2020. The NPM was
successful in countering the general, in some cases disproportionate, restrictions
of fundamental and human rights by raising them for discussion, and both the
State and private decision-makers were obliged to justify their actions during
the health crisis. Based on the experience made by the commissions on their
visits, the NPM strongly demanded both more legal security and increased
efforts for the protection of particularly vulnerable persons, especially in
nursing homes and institutions for persons with disabilities. The NPM also
emphasised in the print media, TV and radio interviews that containing a
pandemic calls for consequent government action for protecting human life.
According to the data platform “Our World in Data”, Austria temporarily
recorded the highest number of new infections and registered COVID-19
deaths per inhabitant on average per week in the world in mid-November
2020. Both Statistics Austria and the European mortality monitoring body,
Euromomo, have been assuming a very high or high excess mortality rate
since the beginning of November 2020. Whilst the pandemic caused a total
of 706 laboratory-confirmed COVID-19 deaths from 25 February to 22 June
2020, 2,540 persons alone died of or with COVID-19 in Austria in calendar
week 49, totalling 6,312 persons by the end of the year. Around half of these
persons had been residents of care facilities.

14
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431 monitoring visits in
institutions and facilities

15

Many follow-up visits

Observations of

17 police operations

14 round-table
meetings

1.3 Monitoring and control visits in numbers

The commissions conducted 448 visits throughout Austria in 2020, of which
96% were in institutions and facilities, and 4% at police operations. The
majority of the visits were unannounced. There was advance notification in
18% of the cases. The monitoring visits lasted three hours on average.

Monitoring and control activities of the commissions in 2020
(absolute figures)

Peventive human rights monitoring

448
Monitoring of Observations of
institutions and facilities police operations*
431 17

* these include: forced returns, demonstrations, assemblies

Of the total 431 visits in institutions and facilities, the vast majority were
in so called “less traditional places of detention”. These include retirement
and nursing homes, child and youth welfare facilities as well as institutions
for persons with disabilities. With 109 visits, retirement and nursing homes
were visited most frequently. This is attributable to the fact that this type of
institution accounts for the majority of the institutions to be monitored by the
NPM. There were 93 visits in institutions for persons with disabilities.

In line with the monitoring practice exercised to date, many facilities were
visited several times in the reporting year. For this reason, the total number
of visits made is not equal to the number of institutions visited. Follow-up
visits serve to determine whether detected deficits have been rectified or
improvements made. Correctional institutions and police detention centres,
in particular, are monitored several times a year.

Furthermore, 17 police operations were observed by the commissions in the
reporting year. The reasons for monitoring in these cases were, in particular,
forced returns, demonstrations, major police operations, raids and high-
security football games.

In addition to this monitoring and control work, the commissions held 14
round-table meetings with institutions and senior administrative departments.
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The following table shows how the visits are distributed across the different
institutions and observed police operations in each Land.

Number of visits in 2020 in individual Laender
according to the type of institution

ol. ol. ret.+ inst.f. COILT.
5 . youth . 2R, ) others 72l
stat. det.c. nurh. disabl. ~ wards inst. op.
Vienna 1 3 23 29 14 5 6 0] 6
Burgenland 1 1 7 24 4 1 0 0 2
Lower
i 5 2 16 23 30 5 7 1 0
Austria
Upper
bpe 12 3 12 7 5 1 3 1 1
Austria
Salzburg 4 2 16 4 14 0 1 1 3
Carinthia 3 0 4 2 10 3 3 0 1
Styria 10 2 16 4 8 7 3 0 1
Vorarlberg 1 1 3 2 1 2 2 0 0
Tyrol 7 2 12 7 7 4 4 1 3
Total 50 16 109 102 93 28 29 4 17
unannounced 49 14 86 85 83 20 20 4 6
Legend:
pol.stat. = police stations
pol.det.c. = police detention centres
ret.+nur.h. = retirement and nursing homes
youth = child and youth welfare facilities
inst.f.disabl. = institutions and facilities for persons with disabilities
psych.wards = psychiatric wards in hospitals/medical facilities
corr.inst. = correctional institutions
others = police departments, Schwechat Airport special transit area, etc.
pol.op. = police operations

The total line displays how often the types of institution were monitored or how
often police operations were observed. The varying frequency corresponds with
the different number of institution types on the one hand. The high numbers
in Laenderwith large populations show that there are more institutions in the
urban areas, which results in more visits in these area. The following table
highlights this aspect and exhibits the total number of monitoring visits per
Land.

16
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Deficits identified on
around 73% of the visits
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Number of visits in 2020 in the individual Laender

Vienna 93

Lower Austria 89

Styria 51
Tyrol 47
Salzburg 45
Upper Austria 45
Burgenland 40
Carinthia 26
Vorarlberg 12
Total 448

The observations from all 448 monitoring visits are documented in detail in the
commissions’ reports. The commissions felt compelled to criticise the human
rights situation on 325 of the visits. There were no grounds for criticism on just
123 monitoring visits (106 institutions and 17 police operations). Deficits were
thus identified by the commissions on 73% of the visits.

Proportion of visits in 2020 with or withour criticism

with criticism  without criticism
Monitoring of

institutions and 75% 25%
facilities
Ob ti f

éerva ion 9 0% 100%
police operations
Visits in total 73% 27%

The following graph gives an overview of how the criticism is distributed
across the individual areas addressed by the commissions on their visits. It
must be noted here that several areas are monitored on almost every visit and
the criticism thus relates to several areas. Most of the criticism was in relation
to health care (17.7%). Living conditions were criticised almost as frequently
(16.4%), in which case sanitary and hygiene standards, food or the leisure
activities programmes were considered most critical. Measures that restrict
freedom as well as insufficient human resources were also frequent grounds
for criticism (13% and 11% respectively).
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Topics of criticism voiced by the commissions
(share in %)

Health care system | 17,7
Living conditions | 16,4
Measures that restrict freedom | 13,0
Personnel | 11,0
Infrastructural fixtures and fittings ] 6,6
Educational and occupational opportunities ] 53

Careand enforcementplans [ 49
Righttofamilyandprivacy [ g
Contacttotheoutside [ 36
Signs of tortureand abuse [ ]3>
Complaint management [ 30
Building structureingeneral [ 30

Location 2,8
Forced returns and releases 2,3

Access to information 1,9
Security measures 0,6

14  Budget

In 2020 a budget of EUR 1,450,000 was available to the heads and the
members of the commissions as well as the members of the Human Rights
Advisory Council. Of this amount, around EUR 1,281,000 were budgeted for
the reimbursements and travel expenses for the members of the commissions,
and around EUR 85,000 for the Human Rights Advisory Council. Around EUR
84,000 were available for workshops, supervision, PPE, other activities of the
commissions and the AOB staff active in the OPCAT area. It was therefore
possible to avoid budget cuts, thanks in particular to the National Council
as the legislative body in financial matters but also to the Federal Ministry of
Finance. Both of them emphasise the necessary financial independence for
the preventive activities and show understanding for a sufficient budgetary
allocation to the NPM.

15 Human resources

151 Personnel

In order to implement the OPCAT mandate, the AOB received additional
permanent positions in 2012. The AOB staff entrusted with NPM responsibilities
are legal experts who have experience in the areas of rights of persons with
disabilities, children’s rights, social rights, police, asylum and the judiciary.
The organisational unit “OPCAT Secretariat” is responsible for coordinating
the collaboration with the commissions. It also examines international papers
and documents in order to support the NPM with information from similar
institutions. From January 2021 there will be an additional employee working
in the “Secretariat OPCAT”, as the limited function period for half of the

18
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Six regional
commissions

Measures depriving
the liberty of immigrant
children

41 meeting of the SPT

19

commission heads and the commission members expires on 1 July 2021 and
a public vacancy notice including viewing all of the applications as well as
the subsequent planning and scheduling of the hearings have to be completed
before the new candidates can start their work .

152 The commissions

The NPM entrusts its multidisciplinary commissions (see Annex) with the
tasks they have to perform to fulfil the NPM'’s responsibilities. If required, the
regional commissions may involve experts from other specialist areas provided
that members of another commission are not available for this purpose. The
commissions are organised according to regional criteria. They usually consist
of eight members and one commission head respectively.

153 Human Rights Advisory Council

The Human Rights Advisory Council was established as an advisory body. It
is comprised of representatives from NGOs and federal ministries as well as
representations from the Laender (see Annex). The Human Rights Advisory
Council makes recommendations on NPM’s work, which however is operated
autonomously by the NPM. Its expertise is consulted in selecting monitoring
focal points and working on specific human rights topics which, based on the
observations of the commissions, relate to problems that exceed the scope of
isolated cases.

1.6 International cooperation

The Austrian NPM is always interested in a spirited sharing of experience with
other NPMs.

In preparation of his report to the 75th meeting of the UN General Assembly,
the UN Special Rapporteur on the human rights of migrants requested
contributions on the topic of measures that deprive liberty with a special focus
on the custody of immigrant children. The NPM explained the legal provisions
and political initiatives in Austria and provided information on examples of
good practice.

In June 2020 the United Nations Subcommittee on Prevention of Torture and
Other Cruel, Inhuman or Degrading Treatment (SPT) convened at a public
meeting, which could be followed online, for the first time. Ibrahim Salama,
Chief of the Human Rights Treaties Branch at the Office of the United Nations
High Commissioner for Human Rights, addressed the challenges posed by the
COVID-19 pandemic in his opening speech. The SPT was unable to make any
visits during the quarantine period. They were nevertheless active and provided
practical help to the NPMs on pandemic-related topics. The SPT Chairperson,
Malcolm Evans, reported that the OPCAT visiting programme was suffering
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due to the low budget, which impaired the work of the SPT, in particular the
visits to the countries. The Chairperson emphasised the importance of the
OPCALT special fund.

After the reports from the heads of the SPT regional teams, the revision of Pandemic calls for new
the OPCAT convention was announced. In this context, a comprehensive definition of the ferm
new definition of the term “places of detention” is planned, as the COVID-19 ~places of defention”
pandemic highlighted the changeability of this term. In conclusion, it was

emphasised that the OPCAT states bear a special responsibility in dealing with

COVID-19 and that NPMs should not only be regarded as opponents of the

legislators but as their allies.

With COVID-19, it became clear that the protection of the rights of persons COVID-19 and the
with disabilities required special attention during the pandemic. The United rights of persons with
Nations, the EU and the Council of Europe agreed that in the context of the disabllities
pandemic persons with disabilities are particularly at risk of living a life

in poverty and are confronted with neglect, abuse and violence far more

frequently than others. They are thus some of the persons worst affected by

the COVID-19 crisis. A report by the UN Special Rapporteur on the rights of

persons with disabilities shows how serious the situation is for persons with

disabilities in institutional care, in prisons and psychiatric institutions.

As itis difficult to say how long the pandemic will dictate how we live our daily
lives, it is of paramount importance that the NPMs adapt their preventive
monitoring work to the new conditions and develop mechanisms to guarantee
the protection of the rights of persons with disabilities. In light of this, the
European Network of NHRIs (ENNHRI) organised a webinar together with the
NPM from Georgia at which European NPMs were able to share their ideas
and experience with experts from the United Nations, the Council of Europe
and the EU. The Austrian NPM also took part.

As a member of the South-East Europe NPM Network (SEE NPM Network), SEE NPM Network holds
experts from the Austrian NPM took part in the SEE NPM Network meetings Virfual meefings

again in 2020. The Croatian NPM, in their function as chair, organised two

virtual meetings in 2020, which addressed the ways of effectively preventing

and detecting torture and other cruel treatment in the first few hours of police

custody.

A total of twelve NPMs shared their experience of preparing and carrying First hours in police
out visits to police institutions and prisons. The basis for this was a survey custody

by the Vienna Ludwig Boltzmann Institute for Human Rights with reference

to instructing detainees about the reason for their arrest, informing relatives

about the arrest and having access to legal aid and medical care.

Solutions were developed to problems that arise when investigating alleged Unannounced visits
misbehaviour on the part of the police such as when there are only insufficient and confidential falks
official records or none at all. It was agreed that visits should continue to essential
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examples

NPM Newsletter

Older persons in
detention

be predominantly unannounced and in so doing to consider as many
sources of information as possible. Confidentiality must be given priority in
conversations with persons in police custody or with police officers in order to
prevent reprisals against those interviewed.

The Serbian NPM, who has the chair of the “Medical Group” of the SEE NPM
Network, organised an online meeting on the topic of substance use disorders
in prisons and correctional institutions. An expert from the Austrian NPM took
part in this online exchange and discussed with colleagues the problem of the
existence of illegal substances in prisons and correctional institutions, how
these are smuggled in and how the problem can be countered, for example,
by recognising substance use disorders as an illness, the necessity of adequate
therapies and special training of the staff.

Since 2014, the Austrian NPM has been partner of a programme for
exchanging experience and ideas between NPMs from the German-speaking
countries and participates actively in meetings with colleagues from Germany
and Switzerland as part of this D-A-CH Network.

The National Agency for the Prevention of Torture in Germany had the
chair of the D-A-CH Network in the year under review. The meeting planned
in Germany had to be cancelled because of the pandemic. However, the
parliamentary group Biindnis 90/Die Griinen organised an internal expert
discussion dealing with the NPM in Germany.

Grounds for the debate was an expert opinion prepared by the scientific
services office of the German parliament that compared the German NPM
with institutions from six other countries (including Austria) and analysed
how the German NPM is equipped and which opportunities it has. The Swiss
and Austrian NPMs were cited as examples of best practice in this analysis. An
expert from the Austrian NPM also took part in this online exchange as did
a representative from the Swiss NPM and members of the Council of Europe’s
Anti-torture Committee.

To promote closer cooperation, the Austrian NPM reqularly contributes reports
and articles to the Council of Europe’s NPM newsletter.

In one of these reports on NPM monitoring in COVID-19 times, the NPM
iterated the measures taken by the Austrian federal and regional governments
at the beginning of the year, how they affected monitoring tasks and how the
NPM performed its monitoring work at the start of the pandemic.

Another edition of the newsletter dealt with older persons in detention. In this
article, the NPM highlighted that Austrian prisons often do not accommodate
the special needs of older persons. Examples included a lack of barrier-free
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access in detention rooms and sanitary facilities. The lack of adequate leisure
activities for older persons in detention was also addressed as was health care.

The Austrian NPM is an active host when it comes to bilateral exchange and Bilateral exchange
invites colleagues from other NPMs to come and share experience in Vienna.

The Serbian Ombudsman, Zoran Pasali¢ , came to Vienna with a three-person  Meeting with Serbian
delegation in January. During this visit, there was an intense discussion on the NPV in Vienna
pending amendment to the Ombudsman law in Serbia, which will consider
the Council of Europe Venice Principles for the first time. As in Austria, the
Ombudsman in Serbia is also entrusted with the NPM mandate. There is
a regular exchange between Austria and Serbia on this subject within the
framework of the SEE NPM Network. Ombudsman Amon and Ombudsman
Pasali¢ emphasised the desire to continue the longstanding cooperation

between the two institutions with commitment.

Ombudsman Amon paid a visit to his Slovenian colleague, Peter Svetina, in Visit fo Slovenian NPM
Ljubljana at the beginning of the year. They used the occasion to share their

experience of the NPM mandate in particular, which both institutions exercise

in addition to monitoring the public administration. Based on their common

efforts to protect human rights, Ombudsman Amon and Ombudsman Svetina

agreed to intensify their cooperation on future projects on the bilateral and

international level.

1.7 Report of the Human Rights Advisory Council

The Human Rights Advisory Council met five times in plenary meetings Constructive
in 2020. Only two meetings could be held in person because of COVID-19. collaborafion
Two meetings were held online and one meeting partly in person and partly

online. In addition to these plenary meetings, the Human Rights Advisory

Council also held many working group meetings and prepared statements on

the preventive protection of human rights as well as draft recommendations

of the NPM. Furthermore, the Human Rights Advisory Council evaluated visit

reports and analysed the resulting priorities.

In the year under review, the Human Rights Advisory Council made detailed Statements of opinion
statements of opinion based on material presented by the NPM and also on its
own initiative. Most of these were published on the AOB website.

A) Statements of opinion based on material presented by the NPM:
e Barring orders and prohibitions to enter in-patient care facilities
e Members of the visiting commissions entering railway tracks

e Use of technical devices in correctional institutions
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e Violations of the obligation to wear a mask as well as social distancing at
gatherings

B) Own initiative statements of opinion of the Human Rights Advisory Council:
e Accommodation of unaccompanied minor refugees

e COVID-19: desirable target situation in fully-assisted living and residential
institutions (retirement and nursing homes and facilities for persons with
disabilities)

e COVID-19: desirable target situation in psychiatric medical facilities, in
facilities for the detention of mentally ill offenders, in institutions with
a daily structure and partially assisted living as well as child and youth
welfare institutions and facilities

An internal video conference held by the Human Rights Advisory Council
on 8 June 2020 dealing with the topic of partial failure to observe human
rights when defining COVID-19 measures for homes and similar institutions
preceded the latter two statements of opinion.

In addition to these statements of opinion, working groups of the Human
Rights Advisory Council also worked on the following topics in the year under
review:

e Involvement in creating an easy-to-read translation of the statement of
opinion on barring orders and prohibitions to enter in-patient care facilities
(title: “Was darf die Polizei?” - “What is the police allowed to do?”)

* Medical care of administrative detainees
e Comments on the commissions’ visit reports
* Mandate and working methods of the Human Rights Advisory Council

The Council also contributed to defining the monitoring priorities for the NPM
for 2021 with their own recommendations along with remarks and additional
suggestions.

During the COVID-19 pandemic in spring 2020, the Human Rights Advisory
Council recommended on 30 April 2020 mobilising all available resources on
in order to guarantee the maximum effectiveness of the NPM and to apply the
“do no harm” principle to achieve the best possible protection of persons who
had been deprived of their liberty or subjected to direct orders and coercive
measures.

Due to the pandemic, the members of the Human Rights Advisory Council,
in their specific function, addressed the issues surrounding the restriction of
fundamental rights and rights to freedom for the purpose of preventing the
spread of the COVID-19 pandemic in the NPM-relevant institutions during
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this time. In light of this expertise and due to statements of opinion from
renowned national and international organisations, the Human Rights
Advisory Council formulated recommendations and suggestions on current
topics in correctional institutions such as the efforts to effect early release or
alternatives to detention, the treatment of risk groups and outdoor exercise.

After the rapid fall in cases after the first lockdown, the Council also
recommended scaling up the number of on-site visits before the summer.

The statements of opinion of the Human Rights Advisory Council are an
important contribution to the NPM’s work. Due to the multidisciplinary
composition of the Council, it does not only provide additional expertise but
also a value-adding perspective.
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2 Findings and recommendations

21 Retirement and nursing homes

211 Introduction

The NPM commissions visited a total of 109 public, non-profit or profit-
oriented short- and long-term nursing homes in the year under review; 86 of
the visits were unannounced. Most of the visits were cancelled between the
middle of March and the end of May due to the reasons explained in chapter
1.2. However, even during this time, evidence of maladministration was
examined, and strategies developed to stay in contact with the institutions
(see chapter 2.1.2).

The COVID-19 pandemic highlighted the systemic relevance of long-term care
for the health care system in a dramatic way. The attention of the media and
politicians was nevertheless focused primarily on the hospital sector and the
capacity of normal wards and intensive care both after the pandemic broke
out in spring and during the most difficult phase in autumn 2020. The NPM
thanks all those who worked in care institutions and facilities with a high level
of personal dedication under particularly difficult conditions. Even though they
were largely unprepared for the pandemic and at times were themselves only
inadequately protected and supported, they made a considerable contribution
to preventing substantially higher numbers of cases and deaths. The scenes of
residents left alone and the dead uncared for as seen in care facilities in Spain
and Italy in the spring did not materialise in Austria. Greater appreciation on
the part of society and financial recognition for the work of employees in the
care sector are urgently required.

If the exhaustive care reform that has been demanded by the NPM for years is
further postponed as has been the case to date, there is a risk that the system
will collapse after the health crisis (see also NPM Report 2019, p. 22 et seq.).
The Federal Government and the Laender have still not reached agreement on
how the sustained financing of care will be ensured in the future and how the
care sector can be expanded based on needs and comprehensible standards. It
is also still unclear how staff shortages in particular in the area of long-term
care and mobile services will be countered. More attractive working conditions
must be created urgently and the salary gaps between public and private
employers as well as between the hospital and care sector must be closed
in order to recruit sufficient numbers of staff. The Austrian Court of Audit
also emphasised the necessity for nationwide standards in calculating home
tariffs and staffing in their report “ Pflege in Osterreich” (“Care in Austria”). It
criticised the lack of valid quality standards for nursing homes, for example
for specialised care, quality of life as well as medical and social care. The Court
therefore demanded coordinated management taking the interfaces between
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health and care into consideration (see Austrian Court of Audit, Bund series
2020/8).

Many recommendations by the NPM were implemented in the retirement and Many recommendations
nursing homes in 2020 too. implemented

A nursing home in Vienna expanded its activities programme, which is now
organised and implemented by social care experts. Concepts for violence
prevention and dealing with dementia were also introduced as well as a late
shift for the purpose of allowing residents to go to bed later.

Commission 1 was able to identify considerable improvement in a home in
Tyrol since their last visit. Medication is now “packaged” by qualified care staff
only. Measures for preventing falls were introduced and were effective. The
evening meal was served later on a trial basis in a home in Styria. Additional
staff were deployed on the late shift, in particular due to the large number of
residents suffering from dementia.

In accordance with a recommendation by Commission 6, team and individual
supervision are actively offered and availed of in a home in Burgenland. A
home in Upper Austria acted on a recommendation from Commission 2. Staff
satisfaction is now evaluated regularly. Mental stress is recorded and analysed
every year with the support of an occupational psychologist.

As in previous years, homes frequently performed evaluations of medication-
based measures that restrict freedom and reporting of the same to the residents’
representatives as a consequence of visits by the commissions.

Structural modifications and changes in design were implemented in some
homes. Complaint letter boxes were mounted or placed in a better location,
lighting systems adjusted to better illuminate the corridor area, automatic
door openers installed, acoustic announcements activated or improved in lifts,
and ramps ordered for balconies.

If the statements of opinion by the owners and operators or the supervisory Indicafions of structural
authority fail to clearly indicate that sufficient action has been taken on ‘(’;?L'T;‘;‘:_SQN\:?Z; result in
the criticism by the NPM and recommendations implemented, follow-up

visits ensue. The procedure is the same if commissions have the impression

that one monitoring visit will not suffice to cover more complex issues. This

was the case, for example, in a private home in Vienna. The NPM received

credible accounts of possible assaults on residents by employees. These could

not be verified; however, the commission had the impression after talking to

residents that the conduct of the employees was not appropriate. In particular,

the behaviour of one qualified nurse was described by several residents as

unpleasant, unprofessional and disrespectful. Structural violence was evident

on fixed shower days. The call bells for some residents with very restricted

mobility were placed too high and they were thus unable to reach them,

as observed during the visit. All of the residents confined to their bed wore
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institutional clothing instead of their own clothes. Mobile partitions in rooms
with several beds were not used even during care procedures involving private
parts. Municipal department 15 explained in this respect that no deficits had
been identified during a previous visit in spring 2019. The home considered
the staff’s treatment of the residents as respectful and polite, but was prepared
to deal with critical observations. The importance of manners was emphasised
and participation in further training programmes on violence and de-
escalation advocated in a team meeting. The management also had a detailed
discussion with the qualified nurse on the observations made by Commission
4. The home was noted for a follow-up visit.

Worn rooms and cramped conditions were problematic in certain homes. In a
home in Lower Austria Commission 5 observed that residents had to eat their
meals in a noisy atmosphere between laundry carts in the corridor.

212 Online contact and telephone interviews

The NPM maintained contact with care facilities via video conferences when
most of the visits stopped. These took place particularly when concrete com-
plaints from residents, their relatives or the staff gave grounds for concern.
During the first lockdown in particular it was evident that combining the pre-
ventive and ex-post control mandate of the AOB as an Ombudsman institu-
tion was a contributory factor when immediate action was required by the
authorities in certain situations.

Commission 3, for example, contacted the employees of a home in Styria by
video conference because there were indications that several of the residents
were showing symptoms of a COVID-19 infection and half of the staff might
also have been infected. It became clear during the conversation that the ope-
rator had neither forwarded information from the health authorities to the
care service and the staff nor had they implemented other measures to get the
situation under control. Staff who were on sick leave were listed in the shift
plan. The alarming conditions were immediately brought to the attention of
the office of the Regional Minister of Health. Commission 3 was informed a
few hours later that substitute personnel from other facilities would be recrui-
ted to carry out an evacuation. All of the residents were moved to hospitals
in Hartberg and Weiz due to the risk to their life and limb confirmed by the
official expert. The continued operation of the home was made subject to com-
pliance with several conditions. The home has since been closed down. Legal
proceedings have been opened against the operators.

Between 4 and 15 May 2020, the commissions held 166 telephone interviews
with care services throughout the country. These interviews, which lasted at
least half an hour, were conducted using a questionnaire especially developed
for that purpose. The objective of these structured interviews was to obtain
information from the source on the problems that had to be addressed during
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and after the lockdown. The focus was on the following topics: How did the in-
stitutions prepare for the pandemic? What kind of support were they offered?
What do they need? What have they learned and what are the most impor-
tant issues they want to tell political decision-makers ?

The results of the survey were presented via the media by Ombudsman Bern-
hard Achitz on 2 July 2020 and published on the AOB website. It was strongly
emphasised that politicians should draw conclusions from the survey when
preparing for a possible second wave of infection.

From mid-April 2020, the care services found it frustrating that they recei- Insufficient concrete
ved documentation from different authorities, associations and expert groups, Information
which sometimes turned out to be highly complex and some of the recom-
mendations were impossible to implement. Great pains had to be taken to
firstly translate much of the information into checklists using a language that
both care staff, residents and their relatives could understand. The need for

concrete regulations and recommendations was addressed repeatedly.

The responses showed that the lack of state support coupled with the absence
of help in procuring PPE and delays in evaluating PCR tests in the early sta-
ges of the pandemic were perceived as extremely frustrating. In many cases,
there were only PPE reserves because there had been an outbreak of influenza
or the norovirus at the beginning of 2020. In March 2020, a pandemic box
was available in 25% of care facilities in Burgenland, 33% in Salzburg, 42%
in Lower Austria and Tyrol, 45% in Carinthia, 47% in Upper Austria, 54% in
Vorarlberg, 66% in Vienna and 69% in Styria.

Personnel reserves were inadequate and there were no pools to fall back on
in crises. This was the case in particular when experienced staff became ill,
were no longer allowed to enter the country from abroad or had to go into
quarantine. The staff shortages could not be fully compensated despite the
deployment of additional persons performing community service. The 2nd
COVID-19 Measures Act (2. COVID-19-Mafinahmengesetz) made it possible to
deploy persons without care training or qualifications as well as persons who
have completed their training abroad but whose qualifications are not yet
recognised. These options were used as a consequence of the staff shortages.

Employers are required to look after the health of employees working in long- Employers’ duty of care
term care as part of their duty of care. It was already clear from the legal pro-

visions existing before the coronavirus crisis that employees must be protected

from harm to their lives and their health in particular and that chronic stress

must be prevented. Unilateral last minutes changes to the shift plan are only

permissible in emergencies and special circumstances, but they were often ne-

cessary during the pandemic. The staffing levels were not increased however:

on the contrary, in some Laender the existing tight minimum staffing and

specialist ratios were lowered until March 2021.
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The workload for qualified staff intensified particularly in those homes in
which there were outbreaks of the infection. In some cases, there were and
still are no separate rooms for employees in isolation areas to change their
PPE or wet masks or to take breaks. Fortunately, however, it was emphasised
in many homes that cooperation, communication and mutual appreciation
had increased during the crisis. The constantly changing need for action also
helped increase the preparedness of those involved to adapt to a new situation
every day.

The preparatory measures taken by the medical facilities for treating serious-
ly ill COVID-19 patients also proved to be a strain. They meant that persons
living in care facilities could not be examined and taken care of or only to a
very limited extent for several weeks. This affected residents with cardiovas-
cular, oncological or chronic illnesses who prior to that had been examined
regularly in hospitals or been visited by the home’s medical officer. In long-
term therapy and isolated cases Doctors therefore delegated the administra-
tion of medication to qualified care staff under Section 15 of the Federal Act
on Healthcare and Nursing Professions (Gesundheits- und Krankenpflegege-
setz) more often than before. This delegation also included medication contai-
ning addictive substances or sedatives that can be administered by qualified
staff without harm. Telemedicine programmes in some homes also unearthed
enormous potential for care without the risk of infection. Consequences for re-
gular care should be drawn from this after the pandemic has been overcome.

Since the outbreak of the pandemic, the Austrian Healthcare and Nursing
Association had been endeavouring to at least grant the competence for au-
tonomously carrying out COVID-19 antigen tests as well as issuing the test
confirmation to persons with health care and nursing qualifications. However,
this did not materialise in 2020 despite the extensive training of the nursing
staff. Whilst in December 2020 paramedics were allowed to swab the nose and
throat and perform point of care COVID-19 antigen tests for diagnostic pur-
poses and to take blood from the capillaries to detect antibodies in the context
of the pandemic, no consideration was given to care facilities. Yet obtaining
a doctor’s prescription before testing in care settings in particular is neither
practicable nor medically required due to time restrictions and the anyway
limited resources. The legislature only reacted to this at the end of February
2021. By amending the Epidemics Act (Epidemiegesetz) it was ensured that
senior health and nursing staff as well as assistant nurses among others can
also swab without prior doctor’s prescription when screening to stop the spread
of the SARS-CoV-2 pathogen, pursuant to the Federal Act on Healthcare and
Nursing Professions.

79% of basic medical care was guaranteed in mid-May 2020 according to
the care services surveyed. The limited presence of some medical officers and
waiting times for appointments in medical facilities were strongly criticised as
were the different approaches used by the health authorities with isolation di-
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rectives. Both the staff and residents also criticised having to wait several days
for the results of PCR tests in suspected cases.

Just three of the recommendations made in July 2020 are repeated here, as
they are still relevant in the view of the commissions. Some of the recommen-
dations were already followed in the year under review. At the expense of the
Federal Government, 100,000 doses of vaccine for the seasonal influenza were
procured specially for the residents of nursing homes as a precautionary mea-
sure and administered free of charge.

> The nationwide availability of telemedicine programmes such as video consultation
hours or telemonitoring facilitate the medical and therapeutic care of residents in care

facilities and should be integrated into reqular care.

> The range of tasks for the fully trained higher service should be expanded such that
more medical tasks reserved for doctors can be performed by qualified care staff without

a doctor's prescription in the future.

> Government agencies shall supply care facilities with sufficient PPE in emergencies
during catastrophes. These should be able to rely on quickly getting the required

support, be it technical, procedural or personnel.

213 Requirements of COVID-19 prevention concepts from a
human rights perspective

Most of the residents of homes are much older than 80 years of age, often
have multiple diagnoses, and over half of them are suffering from dementia.
Cramped conditions coupled with close physical contact with different
caregivers generally pose an increased risk of the rapid spread of infectious
diseases. In view of the risk of life-threatening complications after SARS-
CoV-2 infections, the compatibility of increased virus prevention with the
fundamental and human rights of the residents was a core issue for the NPM.
The foundations for evidence-based, legally responsible and coordinated
action were anything but clear early on.

Figures from the Austrian Agency for Health and Food Safety (Agentur fiir
Gesundheit und Erndhrungssicherheit) and the Austrian National Public
Health Institute (Gesundheit Osterreich GmbH) indicate that during the
first wave in spring 2020 0.3% of all residents of nursing homes died of or
with COVID-19. In line with the considerably higher number of infections
in the general population, during roughly the ten times stronger second
wave in the autumn, both the number of infections and deaths in nursing
homes rose sharply. Shielding nursing homes from the outside world proved
to be problematic from an ethical point of view, laden with conflict and
unenforceable in practice. Thousands of scientists engaged in research all
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over the world emphasised in a memorandum in October 2020 (https://www.
johnsnowmemo.com/) that no country had yet succeeded in protecting high-
risk groups of individuals in homes when the numbers of COVID-19 new
infections were on the increase.

Despite the announcements and promises made by politicians and the
authorities to guarantee more protection for high-risk patients, smaller care
facilities in particular were quickly stretched beyond their limits to even read the
nonstop flood of information and non-binding recommendations. The lack of
effective help and possibility to test the staff regularly was a critique frequently
voiced to the commissions. That looking out for symptoms of COVID-19 and
only testing residents who were symptomatic is not an adequate strategy for
containing the infection in nursing homes was also evident in those homes
that had already been affected by outbreaks in spring 2020.

In the view of the NPM, the proactive obligation to protect life is not only
the duty of those responsible in the homes but also of the health authorities
on federal and regional level entrusted with combatting infection. It is even
more incomprehensible that there was a lack of medical PPE for several weeks
after the pandemic broke out and there were no concepts based on valid risk
analysis for the use of PPE.

In all of the decisions it has made on the pandemic so far, the Constitutional
Court of Austria has also made it clear that only soundly documented evidence
can legitimise the proportionality of serious infringements of social life,
fundamental rights and right to freedom. Therefore, it is not the exercising of
constitutionally guaranteed rights by elderly residents that needs justification
but every restriction of the same - even temporary - requires a legal basis as
well as a verifiable objective justification.

In television programmes, expert presentations and in the media, the NPM
emphasised that it does not suffice when the restriction of fundamental rights
pursues a legitimate goal — which is without any doubt the case in protecting
the life and health of the population when there are high numbers of COVID-19
infections. Moreover, the measures taken to achieve this goal must be suitable,
necessary, appropriate and proportionate. The sooner a suspected case of
COVID-19 is detected, the better the staff can adjust to the situation and react
correctly so that nobody else becomes infected. In the care services, it turned
out that caution regarding clinical symptoms (taking temperature, cough etc.)
displayed by the staff and residents could not prevent the spread of infection.
What is also important with those in need of care in epidemiological terms
is the high number of asymptomatic, infectious virus carriers. Furthermore,
infected persons are contagious before they develop symptoms. In both
scenarios only a properly developed test strategy can halt the uncontrolled
transmission of COVID-19. There are now far more instruments available to
this end than in the spring.
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In spring 2020 the NPM emphasised in written and personal exchanges with Dilemma of
the Federal Ministry of Social Affairs, Health, Care and Consumer Protection fgg&?‘:’:ﬁgfs
that nursing home operators need evidence-based instructions on the one

hand and legal security on the other in the greatest health crisis in recent

history. The dialogue with the Ministry was preceded by meetings with

operator organisations, umbrella associations and the representatives of

the residents. In this context, there was consensus that during the pandemic
supplementary and normatively binding standards are required for effective

infection prevention. Nursing homes and the employees who work there

should not have the impression that in practice they can only choose between

being accused of the criminal deprivation of liberty or the gross negligence

of human life. The head of a nursing home expressed the dilemma to
Commission 5 in the following words: “It is an intolerable situation. When

there is a COVID-19 outbreak everything is inspected even though there are

no infection prevention standards. But then it is easy for everyone to blame

supervisors for having done things wrong.”

From 1 November2020theMinisterof Healthissuednationallybindingdirectives ~ Progress through
through several short-notice amendments (COVID-19 Preventive Measures 5/210rds
Regulation — COVID-19 Schutzmafinahmenverordnung as well as COVID-19

Emergency Measures Regulation — COVID-19 Notmafinahmenverordnung).

These stipulate amongst others the number and frequency of reqular tests for

employees of nursing homes, the FFP2 mask obligation, the required content of

hygiene concepts (especially for a possible outbreak of SARS-CoV-2 infection),

but also regulations for managing visits by relatives and the admission and

re-admission of residents.

For the NPM it is an improvement that the operators of retirement and nursing
homes and homes for persons with disabilities are compelled to observe specific
precautionary measures to minimise the risk of infection. Unlike in the spring,
health and social collateral damage as a consequence of social isolation and
the complete shielding of residents can thus no longer be accepted.

The way in which the NPM observed and legally assessed the restriction of
personal freedom in retirement and nursing homes is explained in detail in
this chapter (see chapter 2.1.4).

The regulations of the Federal Ministry of Social Affairs, Health, Care and Infection prevention
Consumer Protection for infection prevention (COVID-19 Preventive Measures Pinds human resources
Regulation and COVID-19 Emergency Measures Regulation) increased the

workload in the facilities enormously. However, the existing staffing ratios

do not even come close to covering this additional work, for example the

demanding hygiene concepts, visiting management, the regular testing of

residents as well as the staff or the organisation and implementation of the

COVID-19 vaccinations. There are increasing levels of exhaustion among

those who repeatedly pushed themselves beyond their own limits in recent

months to protect the residents or to nurse them in the best way possible
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after infection. The Federal Government assured in December 2020 that any
increased cost for additional staff would be covered. Not in every Land and
region there were permanent testing facilities by the end of 2020 where staff
and relatives could be tested quickly and in an uncomplicated way before
starting work or entering the building.

The NPM considers it positive that the Ministry has been inviting
representatives from in-patient and mobile care services, professional and
umbrella associations and the Austrian National Public Health Institute to a
dialogue - recently in weekly video conferences - since autumn/winter 2020.
The Ministry thus receives feedback on problems and requirements from the
source and can provide information on planned changes. The NPM is also
involved in this dialogue.

2.14 Precautionary infection prevention through deprivation of
liberty impermissible

In spring 2020 restrictions on entering public places were enforced in Austria.
Persons living in private households, however, were allowed to buy groceries
and things necessary for everyday life themselves, go out for a walk or go
to the bank or post office. The management of nursing homes imposed far
stricter preventive curfews to minimise the risk of transmitting the SARS-
CoV-2 virus and strongly recommended residents not to go outside. Both the
Federal Ministry of Social Affairs, Health, Care and Consumer Protection as
senior health authority and the home supervisory authorities of the Laender
condoned residents being isolated from the outside world and their right to
freedom being restricted without official directive and against their will.

The telephone interviews conducted by the commissions showed that 48% of
the care services interviewed still considered briefly leaving the grounds of
the home as too dangerous in mid-May. Care services in regions that had
hardly been affected by infection to date expressed reservations as to whether
this was really necessary. However, they complied with information that
stipulated using “security barriers” to counter the risk of infection that could
be “imported” into the nursing home from the outside.

Initial reactions justifying these regulations explained that as an illness posing
a danger to all risk groups COVID-19 is highly contagious and that there are
also asymptomatic cases as well as times when the SARS-CoV-2 pathogen
cannot be detected.

The Federal Ministry of Social Affairs, Health, Care and Consumer
Protection contributed to guiding nursing homes in the wrong direction with
recommendations that were published on its website from 21 April 2020.
Residents suspected of being infected with COVID-19 must be isolated in their
room or in other suitable accommodation - in compliance with reporting
obligations. Because of this, the management of homes assumed that they
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shared responsibility for implementing the Epidemics Act and were also
empowered to use coercive measures.

Information to this effect was given to the residents and their relatives. Curfews in several
Commissions 4 and 5 found notices in several homes of one operator with the °mMes
following content: “Persons who nevertheless leave the pensioners’ residential

building must go into mandatory quarantine for 14 days upon their return”.

One resident who despite curfew and a warning rebelled against being isolated

in her apartment by leaving the grounds of the home to quickly buy something

was threatened with termination of her contract. The NPM was able to avert

the unilateral termination of the home contract.

In a home in Lower Austria, all of the residents were told not to go outside
but to stay inside all of the time. Entrances and exits were not actually locked
during the day. However, a crowd barrier was placed between the road and
garden entrance to prevent anyone from leaving the home. Furthermore, there
were fears that some relatives could use the ground level terraces adjacent to
the rooms to circumvent the visiting ban. One home in Tyrol reacted with a
written warning and threatened to terminate the home contract of a women
confined to a wheelchair who spoke to her son in the garden of the nursing
home while observing social distancing.

The commissions also observed “preventive” isolation of residents on 14 days quarantine in
monitoring visits to homes in Burgenland, Styria and Salzburg. This had fhe room
not been imposed by the health authorities, that is, there was no evidence of

contact with them. The predominant cases were not only limited to residents

leaving the grounds of the home to go outside or visit relatives. Isolation was
frequently imposed after release from hospital or on new admissions even

when a negative PCR test had been made in advance and a certificate had

been presented. Up to 14 days “precautionary” quarantine (from August 2020

usually ten days) in isolation was the reaction when residents had to undergo
out-patient treatment and it could not be ruled out that they had become

infected during organised ambulance transport or during the treatment. The

situation was particularly dramatic for dialysis patients who were not allowed

to even leave their rooms for several weeks and had no personal contact with

relatives or other residents.

Infection prevention that results in massive restrictions of freedom and social Recommendations
isolation for those in need of care condones damage to their physical and ©f fhe Human Rights
mental health and contributes to a deterioration of (dementia) illness (see Advisory Council
Nebois-Zeman/Jaquemar, “COVID-19 aus Sicht der Bewohnervertretung

nach HeimAufG" — “COVID-19 from the perspective of representatives of the

residents pursuant to the Nursing and Residential Homes Residence Act”,

OZPR 2020/100, issue 6, p- 180 et seq.). A Human Rights Advisory Council

working group provided the NPM with recommendations depicting a target

situation. This thesis was published on the AOB website. The NPM too considers

restrictions to freedom for observing hygiene measures or preventing infection
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that go beyond the Epidemics Act as massive infringements of human dignity,
and continuously questions the legality of the same.

Virological and epidemiological requirements that call for sharply reducing
contact do not justify partially circumventing laws and the rule of law as a
guiding principle of the Federal Constitution even during a pandemic. Mere
recommendations from the health and supervisory authorities and advisory
bodies that gave rise to extensive quarantine measures have no normative
effect. Restrictions of the freedom to move based on this, which are applied
indiscriminately to all residents, were however likely to massively infringe their
guaranteed protected areas pursuant to Sections 5 and 8 of the Convention for
the Protection of Human Rights and Fundamental Freedoms as well as Section
1 of the Federal Constitutional Law on the Protection of Federal Freedom
(Bundesvertfassungsgesetz iiber den Schutz der persénlichen Freiheif). Care
facilities are compelled to immediately report residents who are suspected of
being infected or contagious to the competent sanitary authority pursuant to
the Epidemics Act. Only this authority shall issue directives but also enforce
mandate and isolation notices in the event of imminent danger. In such cases,
the staff shall support the residents in implementing the measures set by
the health authorities. The exercising of coercion by members of the health
professionsis not the intention of die Epidemics Act. On the contrary: if aresident
refuses to isolate, the applicable legal situation stipulates accommodation in
a medical facility pursuant to Section 7 (2) of the Epidemics Act or isolation
using coercive measures by the police pursuant to Section 28a of the same
Act. The legality of each of these measures must be verifiable according to due
process. In the majority of the cases observed by the commissions, curfews and
quarantine measures were not based on any official directives.

Bans on leaving the grounds of the home or their rooms imposed on residents
who observed normalised hygiene standards, contact restrictions, social
distancing and wore a mask during the pandemic are always impermissible
because they have no legal basis. Furthermore, threats of 14 days of isolation
or the termination of the home contract in the event of violation of directives
issued by the home management fulfil the criteria for coercion. Without a
positive COVID-19 test result or concrete grounds for suspected contamination,
freedom-restricting measures for the prevention of infection may only be set
pursuant to the provisions of the Nursing and Residential Homes Residence
Act. There are usually high-risk patients among the residents and only staff
who are protected from the risk of infection can guarantee the operation of
the homes. As a consequence, measures that restrict freedom can be applied
as a less severe and last alternative pursuant to the said Act to residents who
are cognitively severely impaired and not fully capable of controlling their
faculties. Such measures shall be reported to the representatives of the residents
and persons of trust.
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The NPM contacted the Federal Ministry of Social Affairs, Health, Care and NPM informs Ministry of
Consumer Protection several times from mid-May 2020 and drew attention to Health and the public
the legally highly questionable practice. It sought to inform the home operators

about the legal situation and to point out that the preventive deprivation of

liberty can be avoided through risk management. Due to the large numbers of

complaints, the difficult topic was discussed also on the television programme

“Biirgeranwalt” (“Advocate for the People”). The objective here was not to

criticise the management of homes who themselves are stretched to their

limits with the emergency situation. Rather the idea was to give an impetus

to learn from the experience of the last few months and look for alternatives

that are commensurate with human rights guarantees. This was understood

in many cases — but not consistently. The Ministry — probably due to the

substantial decrease in the numbers of new infections - revised the originally

misunderstood recommendations in June 2020 and clarified in a reissue that

the restrictions on spending time outside of the home shall not be stricter for

the residents than those for the rest of the population.

On the instigation of the residents’ representatives associations, there have
since been several legally binding court decisions pursuant to the Nursing and
Residential Homes Residence Act, which declared the restrictions to freedom
to which the residents of retirement and nursing homes were subjected illegal
at least in part.

The commissions did not observe any indications of general curfews during Auvtumn and winfer
the summer but also during the second and third lockdown in autumn and 2020
winter 2020.

Finally, in the end of December 2020 it was also decreed that after leaving Test on returing to the
the home for more than two hours an “obligatory explanatory talk shall take home
place”. It is still not clear in how far this can be implemented in practice.

> Right to freedom may not be unconditionally subordinated to infection prevention even
during a pandemic. Legal limits shall always be observed in this context.

> Programmes that promote exercise for those in care to prevent immobility and a further
deterioration of cognitive deficits shall be observed even during the pandemic.

> Prior to concluding a home contract, the pandemic concept of the home shall be
explained to the interested parties and their relatives.

215  Strict visiting rules

For persons living in long-term care facilities being able to converse with and
touch people with whom they have an emotional bond is a welcome change.
In addition to those who want to reassure themselves of the wellbeing of their
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relatives at least once a month, there are many who offered their support in
doing everyday chores several times a week, some of them on a daily basis.
For residents with cognitive or mental impairments, the presence of trusted
persons alone can give them a sense of security and belonging. If their ability
to communicate by speaking gradually deteriorates, it is very helpful if those
close to them know how to interpret their facial expressions and gestures and
translate them to the nursing staff.

The subject matter of many complaints brought to the NPM'’s attention shortly
after the pandemic outbreak was visiting bans and restrictions in retirement
and nursing homes. Whilst families at home were able to agree on whether
and in how far they would practice social distancing with a view to the risk
of infection with COVID-19, the residents of care facilities and their relatives
were confronted with a fait accompli.

Between the end of February and the end of April 2020, visits to care facilities
in Austria were almost completely banned or conditional on special permit
from the home management. Whether the legal basis for these restrictions was
appropriate is more than questionable. In most cases, the requests for visiting
bans were issued by the respective regional government which justified their
actions with existing written recommendations of the Federal Ministry of Social
Affairs, Health, Care and Consumer Protection. Vienna was the only Land to
stipulate visiting restrictions in temporary regulation thereby removing the
pressure from those facilities that had to implement the same.

In the first few weeks of the pandemic, relatives were only allowed to say
goodbye to the dying in person. In all other cases, strict measures were
enforced to avoid the risk of infection and forbid visitors from entering homes.
Only palliative and hospice wards were barely affected by these restrictions.
To the credit of those responsible in the homes, it must be acknowledged that
in the first few weeks after the outbreak of COVID-19 in Austria there was little
knowledge of the already active regional spread of the SARS-CoV-2 virus and
there was not enough PPE even for the staff. Much time and creativity were
used to compensate for the negative effects. Residents were helped in using
social media and video telephony to an extent never seen before. The staff
often had to help out with laptops, tablets and smartphones. It became quite
evident that digital media cannot replace physical closeness for those with
poor eyesight or who are hard of hearing as well as those who are cognitively
impaired. This is why a home in Vorarlberg encouraged meeting in the garden
or through a window from the gym into the garden while observing social
distancing at a very early stage. Some permitted visits from a distance, for
example, on adjacent balconies or in the form of “fence visits”. One home
in Tyrol organised postcards with enclosed reply envelopes for the residents
to make easy contact. Regular caregivers in a home in Lower Austria wrote
letters together with the residents and enclosed photos for the relatives.
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The longer the restrictions lasted, the more criticism was expressed at isolating
the residents and shielding them from the desired social contacts. Furthermore,
it quickly became clear that this did not help prevent outbreaks of infection
and deaths in homes. The numbers of complaints increased from persons
who missed their spouse, mother, father or grandparents and feared that
they would suffer emotional harm and pass away alone. The management of
some homes joined the criticism and demanded political support in carefully
reopening their doors without being subject to criminal investigation in the
event of COVID-19 infections.

The NPM took up and supported this appeal. The Austrian National Public Resfrictions eased
Health Institute was tasked by the Federal Ministry of Social Affairs, Health, ¢Yrn9 fhe summer
Care and Consumer Protection with developing possible solutions, to which

the NPM also contributed content. Due to the considerable fall in cases of

new infections, the Ministry issued recommendations for the gradual easing of

visiting restrictions in retirement and nursing homes from 4 May and 6 June

2020. There have been no more nationwide visiting bans since then.

The manner in which visits are managed is at the discretion of the individual Regulated visiting
homes. Appointments for visits in dedicated areas — preferably outside — were
possible again from May 2020. Visits in rooms, however, were only allowed in
most cases in critical phases of life or supporting dying persons. Commissions
observed that inside the homes visitor boxes or berths partitioned by plexiglass
in open areas or cafés had been set up. Many relatives found wearing a mask
and maintaining social distancing difficult because they felt that those in need
of care who have cognitive impairments or poor sight or are hard of hearing
could not be reached emotionally. In some cases, commissions complained
that confidential conversations were not possible in the cramped visitor areas.
Some visiting regulations reminded the relatives more of a “prison situation”,
as the staff was constantly in sight to monitor whether social distancing was
being maintained or people were touching. The time allowed for visits also
varied greatly depending on the Land and home operator. In many cases, the
fact that visits by appointment for only one member of the family respectively
were allowed and limited to 15 to 30 minutes gave grounds for conflict. In some
homes it was clearly noticeable to the commissions that the staff dedicatedly
supported the residents allowing them to have contact with their relatives. In
this way, around 32 visits were possible per day in a home in Tyrol with the
help of volunteers; in another home over 60 visits were possible per day.

Commission 6 criticised that visiting times in a home in south Burgenland were
only possible between 12.30 p.m. and 3.00 p.m. Commission 4 questioned why
visiting times in a home in Vienna were only possible on weekdays, thus being
a barrier to the working population. The management of homes justified this
with having to organise visits in such a way that risks are mitigated. They
said that advance registration, checks on the day of the visit and disinfecting
surfaces after every contact from outside already bound more staff than is
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currently available. It took quite some time until relatives but also volunteers
who had relieved the therapeutic and nursing staff before the pandemic were
once again gradually perceived as a supportive pillar in the everyday running
of the homes. Reports by the commissions on monitoring visits from July
2020 onwards showed that generally speaking “normal” visiting by advance
appointment with registration as well as hygiene standards and obligation to
wear a mask was possible in the summer.

Strict compliance with hygiene-related preventive measures gained in
importance with the sharp rise in the numbers of infections in autumn
2020 and the shifting of opportunities to meet to the indoors. Commissions
noted critically in their feedback to those responsible for the homes that
compliance with the preventive measures could be better. Commission 3
visited a home in Carinthia in October 2020 in which neither the staff nor
the residents and their relatives were wearing masks on the day of the visit.
The staff appeared not to be adequately trained in the use of PPE and some
did not know where it was stored. The Commission saw a structural deficit
in the fact that the provisions set forth in the Carinthian Nursing Home Act
(Kdrtner Pflegeheimgesetz) and in the regulation enacted therein allow that
one hygiene officer from the operator organisation is responsible for a total of
nine care homes. The NPM noted that a legal comparison of the applicable
standards in the individual Laender showed that there was little emphasis
on infection prevention and hygiene-related regulations (with the exception
of Vienna) before the pandemic. Regulations were enacted in Vienna and
Burgenland in the late summer that stipulated who is allowed to enter care
facilities under compliance with what conditions.

The COVID-19 Preventive Measures Regulation (COVID-19
SchutzmafSnahmenverordnung) that came into force on 1 November 2020
(Federal Law Gazette II No. 463/2020) contained binding, nationwide
applicable standards for the operators of retirement and nursing homes for
the first time. These were tightened with the second lockdown on 17 November
2020 through the COVID-19 Emergency Measures Regulation (COVID-19-
NotmafSnahmenverordnung) (Federal Law Gazette II No. 479/2020). In
December 2020, amendments were added in the 2nd and 3rd COVID-19
Preventive Measures Regulations (Federal Law Gazette II No. 544/2020 and
Federal Law Gazette II No. 566/2020) as well as the 2nd COVID-19 Emergency
Measures Regulation (Federal Law Gazette II No. 598/2020).

These regulations from the Federal Government increased infection prevention
in view of a number of clusters in care facilities. Furthermore, stricter visiting
management as well as test strategies for the nursing staff, the medical
and therapeutic staff and also the residents were enforced. Exceptions for
specifically defined situations were permitted for relatives and persons who
regularly perform supporting and care tasks. The regulations from the Minister
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of Health expressly state: “The measures for retirement and nursing homes
shall not be disproportionate or cause unreasonable cases of hardship”.

Temporary visiting bans were imposed in Upper Austria, Burgenland and FFP2 masks and
Carinthia in view of the numbers of new infections being far in excess of the ©Pligafion fo fest
Austrian average. The Upper Austrian regulation (Provincial Law Gazette

No. 104/2020) included several broadly formulated exceptions and ceased to

be in force again from 6 December 2020. Burgenland made supplementary

regulations for the duration of the visits (maximum one hour), conditions for

visits in the resident’s room, for coma patients as well as tests after leaving

homes (Provincial Law Gazette No. 7472020). The Carinthian regulation

(Provincial Law Gazette No. 94/2020) stipulated a complete visiting ban with

exceptions for palliative and hospice care. The NPM drew the attention of the

Minister of Health and the Carinthian Governor to the fact that the legality

and conformity with fundamental rights of the additional restrictions in the

regulation are called into question. For example, it was planned from 12 to

21 November 2020 that home operators have to refuse admission to residents

if they have spent more than an hour outside the home and were unable

to present a negative COVID-19 test result. The NPM is of the legal opinion

that residential units in retirement and nursing homes and homes for persons

with disabilities are private living quarters, which is why it is not permitted to

prevent returning there by means of a regulation.

The rapid succession of increasingly restrictive requirements from the Federal
Government and individual Laender made it almost impossible for the homes
to prepare and provide information about the new visiting regulations. From
the beginning of December 2020, wearing an FFP2 mask was sufficient for all
those who did not have the result of a current antigen or PCR test to be allowed
to see their relatives in care. From the middle of December, visitors had to
present a negative test result and wear an FFP2 mask during the visit.

The tense relationship between infection prevention that is proportionate to
the health risk and the right to privacy and family life exists and still has
potential for conflict. At least during the nationwide lockdown in Austria from
November 2020 there was little scope for extensive easing of restrictions. All
of those involved in the care sector but also the general public, the media and
relatives must be aware that outbreaks of infection with fatal consequences
cannot be 100% avoided in care facilities despite all the efforts made and
precautions taken. In light of restrictive hygienic measures it is even more
necessary to accommodate the needs of the residents for comfort, occupation,
inclusion and bonding. When it will be possible to supply residents and
employees working in long-term care with vaccinations was not foreseeable
for the NPM at the time of editing of this report.
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>

The needs of the residents for family and personal contact shall be given appropriate
priority when balancing infection prevention and social participation.

There should be a stop to visiting bans — both nationwide and in the respective Laender.
In the event of changes in the law; the facilities should be given sufficient preparation
time so that they can inform residents and relatives about the current visiting

regulations.

Increase in test
frequency

Long waiting times
for test results

2.1.6 First lane” test strategies for care facilities

As a COVID-19 infection is often asymptomatic, the personnel working in
homes is not safe from becoming infected unwittingly. The mandatory regular
precautionary testing of the employees of retirement and nursing homes was
introduced nationwide from as late as 1 November 2020 with the COVID-19
Preventive Measures Regulation, Federal Law Gazette II No. 463/2020. Prior
to that there was no harmonised nationwide strategy. Three million tests
for a closely meshed test network in the retirement and nursing homes were
secured by the Federal Government for the purpose of expanding the screening
programmes focussed on protection of the retirement and nursing homes.

Whilst an antigen or molecular biological test for SARS-CoV-2 was required
once a week in the beginning, the prescribed test frequency has since increased.
The operators of retirement and nursing homes are only allowed to admit
employees who are screened every three days at the latest. Feedback from the
personnel to the commissions shows that the willingness to contribute to the
increased infection prevention is quite high. However, the nasal swabs used
for the antigen tests are perceived as unpleasant and very painful for some.
Even if these tests are correctly performed by qualified staff, the nasal mucous
membrane reacts very sensitively particularly if there is inflammation.
Furthermore, the anatomy in the nose is not the same for everyone and can
make inserting swabs up to the nasopharynx problematic.

This is why care facilities in Vienna now use other test methods that do not
require medical personnel and are not painful: the gargle test. Unlike the
rapid antigen swab test, the gargle test is a PCR test and must be analysed in a
laboratory. Another advantage with this method is that it also enables testing
for specific virus mutations. The method used to extract sample material was
developed as part of the Vienna COVID-19 Diagnostics Initiative (VCDI) and
financed through the funds of the Mayor of Vienna and the Vienna Science
and Technology Fund amongst others. The screening in the pilot project was
conducted on the basis of the Epidemics Act and supported by the medical
crisis taskforce of the City of Vienna which also decides on the inclusion of
additional operations.

The rapid execution and analysis of PCR tests is also essential as soon as
suspected cases emerge. Long waiting times for the results make implementing
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appropriate measures difficult and endanger the life of residents who have
not been inoculated yet but might have become infected while not displaying
symptoms. In a home in Styria a SARS-CoV-2 infection was diagnosed in
a woman by chance after she had been taken to hospital for out-patient
treatment. All of the employees as well as the staff were immediately tested by
the Red Cross. It was reported to Commission 3 that it took four days to analyse
these PCR tests in a laboratory in Salzburg even though the nursing staff had
been promised the results within 24 hours. The management of the home had
to resort to rapid tests in the interim, of which there were not enough available
and some of which produced false negatives. It gradually emerged that 35 out
of 73 residents as well as 15 members of the care staff were infected. Twelve
persons in need of care died of or with COVID-19 in the home within 14 days.

The NPM requested the Minister of Health and the regional government of NPM demands faster
Styria for a statement of opinion on how a prioritisation of the analysis of ©nalysis of PCR fests
PCR tests from care facilities can be implemented and which concrete steps

are being taken to give these facilities the best possible care — in particular, in

regions affected by a sharp increase in number of cases. If care facilities have

to wait several days for laboratory results, the risk increases that the residents

who are not infected cannot be physically separated from those who have

been tested positive quickly enough. This also puts the staff at risk — and not

least the entire care system.

In a nursing home in Mirztal, 90% of the residents were tested positive for
SARS-CoV-2 in November; 75% of the nursing staff were also infected or in
quarantine (as 1% contact person). The Federal Army had to help out.

In its statement of opinion, the Federal Ministry of Social Affairs, Health, Care
and Consumer Protection pointed out that test capacity is reserved according
to a prioritisation within the limits of the available overall capacity. In the
event that there is a bottleneck due to increasing numbers of infections, it
is incumbent on the Governor to define an alternative test sequence. Other
suitable laboratories can be commissioned for these analyses if the available
laboratory resources within the scope of the regional administration are not
sufficient. The regional government of Styria requested an extension of the
deadline meaning that the content was not clarified at the time of editing this
report.

> Mass testing of the staff in care facilities shall not be painful or cause other health
complications. Priority shall be given to more tolerable test methods.

> Prioritisation of the execution and analysis of PCR tests after suspected cases of infection

In retirement and nursing homes (“first lane”) is urgently required. The necessary
precautions shall be taken by the respective health authorities.
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217 Positive observations
As in previous years, some examples of good practice are mentioned here.

The comprehensive animation programme in a home in Styria that involved
residents suffering from dementia drew attention. Their life stories, routines
and preferences were documented together with their relatives as part of a
biography project. Three animators employed in the home tried to activate
those in need of care and accommodate their needs throughout the day.
Commission 2 also observed that the psychosocial care of persons with
dementia is not only mentioned in the care plan but also actually put into
practice in a home in Salzburg.

Increased strict hygiene measures are essential in the fight against COVID-19.
A positive observation made by Commission 1 in a home in Vorarlberg
was that not only regular mini training sessions were held by the head of
the nursing staff but the sessions themselves and participation therein were
always documented. The staff who are not responsible for care were also
trained in the correct use of PPE and know what they have to do in the case of
an outbreak of infection.

A geriatric day centre in Vienna that was closed in March 2020 still offered
clients “remote care”. The staff maintained daily contact with them by
telephone and informed mobile services in cases of emergency, which then
carried out house visits. Once or twice a week a letter with information, recipes,
puzzles, activity and health tips was sent to the clients. There was also an
immediate and effective reaction to a suspected case of COVID-19. All of the
contact persons were tested in a test bus belonging to the Samaritans. A home
in Salzburg purchased a rikshaw during the lockdown with which trips were
made nearly every day thanks to the dedication of volunteers.

A home in Tyrol conducted a survey of the residents after the first lockdown
on how they had felt and what they had missed most. A gala dinner was
organised by the home management in August 2020 to celebrate having
coped during this difficult time together.
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22  Hospitals and psychiatric institutions

221 Introduction

In 2020 the NPM commissions visited 28 medical facilities, including 19
psychiatric and 9 somatic clinics or departments.

As early as 1999, the CPT recommended the Austrian Federal Government
to stop the use of net beds in psychiatric clinics. The NPM has taken up this
demand several times (see Annual Report 2013, p. 37 et seq.). Per decree of
22 July 2014, the Minister of Health forbid the use of psychiatric intensive
beds (net neds) as well as other “cage-like” beds and granted a transition
period until 1 July 2015. This gave rise to controversial discussions because
without additional personnel it was feared there would be an increase in belt
restraints. Surveys of patients indicated that they would not prefer any of the
body-restricting measures in question to the net beds.

The patient advocacy (Network for Patient Advocacy - VertretungsNetz) made
it clear in 2020 that the negative fears did not materialise (Rappert/Gschaider,
Auswirkungen der Abschaffung der Netzbetten in der Wiener Psychiatrie,
OZPR 2020/64, issue 4, p- 114 et seq.). A total of 2,357 random sample
placements from February 2014 to September 2017 in three Vienna hospitals
were analysed in detail. The frequency and duration of net bed restrictions as
well as restraints before and after the ban were recorded. The proportion of
the placements in which there was a belt restraint remained unchanged after
a brief rise, although in 14.3% of all placements the net beds were not used
at all. Less severe restrictions such as bed side rails were used for around 3.7%
of the patients. What is also positive is that the total duration of restrictions
to freedom fell by 55.3% so that the freedom of every affected person was
restricted for 17 hours less than before 1 July 2015.

The NPM focussed on the monitoring priority of psychiatry in several workshops
in 2020. From January to July 2021, a questionnaire will be used to examine
the causes and ways of dealing with agitated and aggressive behaviour, de-
escalation measures as well as the documenting and evaluation of aggressive
events. All of the governors were notified of this monitoring priority in
December 2020 and requested to inform all psychiatric hospitals. Information
was published on the AOB website and made available to the media.

In psychiatric institutions, in particular in acute psychiatry, the greatest
occupational risk for the staff is attacks by patients. Inversely, the use of
coercive measures (or other “non-professional” violence when working in
the wards) poses a great risk of complications in the healing process. Severe
traumatisation with (lifelong) emotional scars fosters the refusal to undergo
subsequent treatments.

Abolition of net beds

Survey by the patient
advocacy in Vienna

shows positive effects

Psychiatry as monitoring

priority for 2021

Examination in the
first half of 2021
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training of staff

The guideline-based way of dealing with aggression and violence as well as
the effect on the safety, health and well-being of both the staff and the patients
must be the focus of any psychiatric work. A growing number of psychiatric
institutions is achieving this with training programmes in de-escalation and
aggression management because they have recognised that optimising the
way in which agitated or aggressive behaviour is dealt with is a key quality
criterion. In order to be able to define adequate measures for the prevention
of aggressive events, each ward also has to identify the factors that foster
increased agitated behaviour in the direction of aggression or violence.

Ultimately, documenting aggressive events (by means of a standardised form)
and searching for causes is critical for the structured analysis of the mentioned
phenomena and suitable prevention work. What is important is including
such events in an effective follow-up because dedicated countermeasures can
be implemented on the basis of such documentation.

The results of the nationwide documentation are evaluated and used to
formulate recommendations by the NPM to the decision-makers.

The situation for persons with chronic mental illnesses in nursing homes in
Styria remains problematic. The NPM repeatedly criticised — most recently
based on the observation of a case of structural maladministration (see NPM
Report 2019, p. 58 et seq.) — the continued misplacement of young persons with
psychiatric illnesses, in particular, in private medical facilities and nursing
homes and the financing of such structures with the so-called psychiatry
supplement. In this context, it was recommended to quickly develop a phased
financing plan for building up adequate, small housing units and care
structures (including disorder-specific activity concepts).

The patients who have often been living in the respective institutions for years
or decades are not offered any adequate disorder-specific activity programmes.
Generally speaking, the day is defined by the mealtimes with little other
activity. Preventive disorder-specific intervention was not evident.

A monitoring visit by Commission 3 showed that the majority of the
(predominantly young) patients is very overweight and suffers from diabetes
mellitus, which reinforced the impression of mere “custody”. What is missing
is a multidisciplinary approach in the sense of disorder-specific motivation
of the affected persons to lose weight, change medication (psychotropic
medication) and take part in a sports programme.

For persons with chronic mental illnesses, in particular, continuous care with
the appropriate amount of time is of great importance. In the opinion of
Commission 3, this is not guaranteed in the visited institutions because of the
limited amount of time the clinical psychologist spends there.

Ultimately, the medical and nursing care is still suffering from the inadequate
training of the — always very motivated and eager - employees and from a
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general shortage of staff. There is also no psychiatrist who is permanently on
location.

In light of these circumstances, the NPM strongly recommended discontinuing Demand for creation of
the subsidisation of the long-term accommodation of persons with chronic Smaller fypes of housing
mental illnesses in large institutions (in the form of the so-called psychiatry

supplement) in the medium term and creating suitable types of housing and

care structures in its place.

These demands were also included in the recommendations of the Styrian Desinsfitutionalisation
Monitoring Committee for Persons with Disabilities in February 2020. This % long-ferm obiective
committee advocates a long-term deinstitutionalisation of persons with

mental impairments (see statement of opinion of the Styrian Monitoring

Committee for Persons with Disabilities on the topic of psychiatry supplement

and housing offers for persons with mental impairments: “ Psychiatriezuschlag

— Wohnangebote fiir psychisch beeintrdichtigte Menschen”, February 2020).

> The subsidisation of the long-term accommodation of persons with chronic mental
ilInesses in large institutions in the form of the so-called psychiatry supplement should
be discontinued. Suitable types of housing and care structures shall be created instead.

> The goal must be a long-term deinstitutionalisation of persons with mental
Impairments.

222 Register for documenting measures that restrict freedom

A longstanding demand of the NPM was met within the framework of the
2018 amendment to the Hospital and Convalescent Homes Act (Bundesgesetz
liber Krankenanstalten und Kuranstalten) which stipulates that psychiatric
hospitals and wards shall maintain a register for documenting measures that
restrict freedom.

Pursuant to Section 38d of said Act, this electronic documentation should Electronic

contain current information including the name of the person placed under documentation of _
such measures, any other restrictions pursuant to the Hospitalisation of ?ez%s;fs fhat resfrict
Mentally Il Persons Act (Unterbringungsgesetz), the starting and end time

of the placement and any other restrictions, the prescribing doctor and any

injuries suffered by the patient or the staff. The documentation must facilitate

statistical analyses. The NPM as well as international monitoring mechanisms

(CPT and CAT) are permitted access to the documentation.

The registers should guarantee rapid availability of the data on prescribed Prevenfive effects
measures that restrict freedom. The legal entities responsible for the hospitals
can analyse how restrictions to freedom are handled, in particular the causes
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Implementation status
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in the Laender

Lower Austria

Upper Austria

Tyrol

Vorarlberg

Carinthia

Burgenland

of additional restrictions in everyday life at the facility. The Laender were
given six months to enact implementation laws.

Ex-officio investigative proceedings by the AOB showed that the provisions set
forth in Section 38d of the Hospital and Convalescent Homes Act have not yet
been anchored in all hospital legislation. At the time of editing this report there
are thus no relevant Land-specific regulations in Burgenland and Carinthia.
In the other Laender, data on measures that restrict freedom and invo